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Informed consent is an important component of emergency medical treatment. Most emergency department patients can
provide informed consent for treatment upon arrival. Informed consent should also be obtained for emergency medical
interventions that may entail significant risk. A related concept to informed consent is informed refusal of treatment.
Patients may refuse emergency medical treatment during their evaluation and treatment. This article addresses
important considerations for patients who refuse treatment, including case studies and discussion of definitions,
epidemiology, assessment of decisional capacity, information delivery, medicolegal considerations, and alternative care
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CASE STUDIES

Case 1: “I Know My Rights!”

A 24-year-old man was brought to the emergency department
(ED) in police custody for psychiatric evaluation. His mother
called 911 because he was hearing voices and threatening to
shoot her. He reportedly had a history of schizophrenia and
had not been receiving his medications. On arrival, he was
attempting to leave the ED. “Let me go! I know my rights!”

Case 2: Intoxication

A 25-year-old woman presented to the ED with a forehead
laceration. She had fallen down a flight of stairs at home. She
appeared intoxicated and could not provide any additional
historical information because of altered mental status. She
demanded to leave the ED and attempted to walk out.

Case 3: Out-of-Hospital Refusal of Treatment

A 50-year-old man with insulin-dependent diabetes
mellitus presented with altered mental status. Relatives called
911 because of unresponsiveness. Out-of-hospital providers
obtained a fingerstick glucose reading of 35 mgldL. He was
treated with intravenous dextrose 50% and became awake and
alert. He then refused transportation to the ED.

Case 4: “I'll Be All Right”

A 45-year-old man presented “feeling sick.” He had a
history of end-stage renal disease and had missed dialysis for 1
week because of lack of transportation. Vital signs and pulse

oxygenation values were normal. Laboratory study results were
notable for a potassium level of 7.4, blood urea nitrogen level
of 88, and creatinine level of 9.9. A chest radiograph showed
pulmonary congestion. After recommendation for hospital
admission and dialysis, the patient stated, “Let me go home. I'll
be all right.”

Background

Among ED visits, it has been estimated that
approximately 1% to 3% of patients leave against medical
advice."™ Approximately 500,000 patients per year in the
United States are discharged against medical advice. Patients
who leave against medical advice have a higher rate of
repeated ED visits, hospital admissions, and mortality.””'”
From the 148,810 discharges from Montefiore Medical
Center in Bronx, NY, 2.4% of patients were discharged
against medical advice, and they had a higher 30-day
mortality (odds ratio 2.05) and higher 30-day readmission
(odds ratio 1.84).® Among the 857 patients of 31,252 who
were discharged against medical advice from the Johns
Hopkins University Emergency Department, 4.4% had a
return to the ED for an emergency hospitalization at 30
days. This percentage was much higher than the 2.2% of
patients who left without being seen, 0.6% of patients who
were admitted, or 0.1% of patients who were discharged
without leaving against medical advice.”

The risk of leaving against medical advice becomes even
greater when specific diseases are examined. Patients with
asthma who were discharged against medical advice were 4
times more likely to be readmitted with asthma.'” Patients
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were 60% more likely to die after a myocardial infarction
when they were discharged against medical advice.'* A
study looking at patients discharged against medical advice
postdischarge revealed that 75% of them had improved
or abated symptoms and did not plan to return.’

Several patient factors are associated with higher
incidence of leaving against medical advice: male sex,
younger age, alcohol use, illicit substance use, weekend
treatment, Medicaid insurance, no medical insurance, and
treatment on welfare check day.”'>'

DEFINITIONS

Left without being seen refers to patients who never
encounter the provider before leaving the ED. Left without
being discharged refers to patients who leave the ED after
some aspect of evaluation but without a conversation about
refusal of treatment. Against medical advice refers to patients
who request to leave the ED before completion of their
diagnostic studies or treatment and are designated by the
provider as making such a decision against medical advice.

DECISIONAL CAPACITY

Decisional capacity (decisionmaking capacity) is essential
to patients’ autonomous medical decisionmaking. The
assessment of decisional capacity is an essential skill for
emergency physicians. The burden of proof is on the
physician to determine whether the patient possesses
appropriate decisional capacity. Patients who do not possess it
should not be allowed to refuse necessary medical treatment
until decisional capacity is restored. There may be significant
variation in providers’ assessment of decisional capacity, "
which underscores the need for a better understanding of
decisional capacity and its assessment in the ED environment.

Capacity is composed of 4 essential elements:
understanding, appreciation, reasoning, and expression of
choice.”” Thus, an individual must be able to understand
the information delivered, appreciate how to apply it to his
or her own situation, reason to make an appropriate
decision, and communicate that choice (Figure 1).

Assessment of capacity is an essential component of
medical decisionmaking. It should occur during every
patient encounter and may often be assessed through
routine communications and interactions.

Capacity is dynamic and task specific.”’ Individuals may
have impaired capacity from a reversible condition at one
point and may have full decisional capacity when the
condition has resolved. For example, an intoxicated patient
may lack capacity while intoxicated, but regain full decisional
capacity after intoxication has resolved. When patients in the
ED refuse recommended diagnostic tests, treatments, or

Understanding (ability to receive information)

Appreciation (ability to process information and
apply it to one’s circumstances)

Reasoning (ability to deliberate)

Expression of choice (ability to make and articulate a
decision)

Figure 1. Elements of decisional capacity.

disposition decisions, there should be consideration for the
spectrum of potential outcomes from the patient’s choice,
based on the seriousness and severity of the condition.”” One
study identified the concept of capacity as decision specific
and as the most important concept for education of health
care providers in regard to decisional capacity.” For
example, a patient may have decisional capacity to agree to or
refuse sutures for a simple laceration, but may lack capacity
to weigh the risks and benefits of high-risk surgery.

There are multiple clinical conditions that may impair
capacity, including cognitive disorders, neurologic
disorders, education level, alcohol intoxication, substance
abuse, psychosis, pain, anxiety, or any other condition that
impairs ability to make an authentic choice.”*”’” Although
age alone is not associated with impaired capacity, cognitive
disorders are the primary cause of incapacity in the elderly.”®

Establishing capacity and its relation to the patient’s
baseline capacity is essential before a patient refuses
treatment. It may be helpful to gather additional
information from relevant sources, with the patient’s
permission. Such sources may include family, friends,
primary care provider, or other individuals familiar with the
patient’s baseline level of functioning. Other hospital
resources may also be helpful, including social work, pastoral
care, risk management, or ethics committee, when available.

Determining whether the patient’s decision is appropriate
is an important concept. A patient may have a legitimate
difference of opinion about a proposed intervention and
how it fits with his or her goals of medical therapy. However,
a decision that is irrational and does not demonstrate
understanding or reasoning in regard to the intervention
may be evidence of impaired decisionmaking capacity.

As a supplement to clinical assessment, there are several
tools proposed to aid in the assessment of decisional capacity,
particularly in high-risk settings. There is insufficient
evidence to establish a single tool as a valid criterion standard
for assessment of capacity, and the use of any of these
assessment tools represents only a part of the clinical
assessment of capacity.””” There is significant variability in
the clinical application of assessment tools for the assessment
of capacity.”” Examples of assessment tools that may be used
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as information to aid in the assessment of capacity include
the Mini Mental State Examination; Montreal Cognitive
Assessment; MacArthur Competence Assessment Tool for
Treatment; Competency Interview Schedule; Structured
Interview for Competency and Incompetency Assessment
Testing and Ranking Inventory; Hopkins Competency
Assessment; Mini-Cog; Aid to Capacity Evaluation; and
Capacity Assessment Tool (Table).”>

When a patient lacks capacity, a surrogate decisionmaker
or applicable advance directive should be identified. State law
varies in regard to surrogates. Some states require a legally
appointed surrogate, and others designate a hierarchy of
surrogates, often including spouse, adult children, or parents.
For example, the 2010 Family Health Care Decisions Act in
New York describes the following hierarchy: (1) an MHL
Article 81 court-appointed guardian (if there is one); (2) the
spouse or domestic partner (as defined in the act); (3) an
adult child; (4) a parent; (5) a brother or sister; or (6) a close
friend (as defined in the act).”* If no surrogate is readily
available, medical interventions should be undertaken, using
the standard of what a reasonable patient would desire
under those circumstances.

MEDICOLEGAL CONSIDERATIONS

The legal principle of informed consent regulates the
interaction between emergency physician and patient.”’
Explicit consent may not be required during an emergency,
but the elements of the emergency privilege, ie, exception
of the requirement to obtain consent, which include a
presumption of consent by a reasonable person, are
narrow. ® The emergency physician should still inform the
patient, if possible, of the specifics of the intervention. If

the patient has the capacity to make a medical decision or
a legally authorized decisionmaker is available, then the
emergency exception would not apply.

Although patients have the legal right to refuse even
life-sustaining medical treatment,”” patient refusal comes
with legal obligations for the emergency physician. When a
patient with decisionmaking capacity refuses recommended
medical interventions, the physician has the duty to inform
the patient of the consequences of that refusal. The only
exception to this is if the patient refuses the information,
waiving the right to be informed of the consequences.*®

Legal risk to emergency physicians can result from forced
treatment. However, the more common risk results from
patients who refuse medical treatment and are injured or die
because of the refusal. Their survivors may claim that the patient
either was unable to make the decision to refuse and should have
been detained and treated against his or her wishes or was
inadequately informed about the consequences of refusal.*’

When there is an unanswered question about
decisionmaking capacity, the emergency physician is faced
with the dilemma of which scenario is in the best interest of
the patient and thus would be more likely to be able to be
defended: one in which the patient was detained so that
decisionmaking capacity could be determined, or one in
which the patient was allowed to leave and encountered
injury or death as a result, when evidence of the patient’s
ability to be able to make this decision was not ascertained.
The emergency physician should weigh the risks of
detention until a capacity determination can be made
against the risks of allowing the patient to leave.

Emergency physicians may face liability when
intoxicated patients who lack decisional capacity leave while
still impaired (without a responsible caretaker), posing an

Table. Examples of standardized tests for the assessment of decisional capacity.*

Assessment Interobserver

Test Abbreviation  Time, Minutes Reliability Score Comments
Mini Mental State Examination MMSE 7-15 0-30 Cognitive questions in 5 domains
Montreal Cognitive Assessment MoCA 15-20 0-30 Cognitive questions in 9 domains
Hopkins Competency Assessment HCAT 10 0.95-0.99 0-10 Six questions about an essay
MacArthur Competence Assessment MacCAT-T 15-20 0.75-0.99 Semistructured interview

Tool for Treatment
Competency Interview Schedule ClIs Variable 0.96 15-item structured interview
Structured Interview for Competency SICIATRI 20 12-item structured interview

and Incompetency Assessment

Testing and Ranking Inventory
Capacity Assessment Tool CAT Variable Semistructured interview in 6 broad categories
Aid to Capacity Evaluation ACE 10-20 0.9 Medical-decision-specific questions in 7 domains
Composite Screening Examination Mini-Cog 3-4 0-3 Cognitive questions in 3 domains

MMSE, Mini Mental State Examination; MoCA, Montreal Cognitive Assessment; HCAT, Hopkins Competency Assessment; MacCAT-T, MacArthur Competence Assessment Tool for
Treatment; CIS, Competency Interview Schedule; SICIATRI, Structured Interview for Competency and Incompetency Assessment Testing and Ranking Inventory; CAT, Capacity

Assessment Tool; ACE, Aid to Capacity Evaluation.

*This table shows some examples of assessment tools. There is insufficient evidence to recommend a single specific test as the most valid standard for the assessment of
decisional capacity. Assessment tools represent only one part of the clinical assessment of decisional capacity.
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imminent risk of harm to themselves or others’’; for
example, by driving an automobile while intoxicated.
However, a recent New York appellate case supported the
right of intoxicated patients who voluntarily come to the
ED to leave when they are not an imminent danger to
themselves, even if they later are injured. In Kowalski v
St. Francis Hospital and Health Centers,”' a patient who
showed signs of severe intoxication presented to the ED for
detoxification. His blood alcohol level was 0.369. While in
the waiting area for the transport van to take him to the
detoxification center, the patient left the ED. He was hit by
a car within 2 hours and severely injured. The plaintiff
alleged that the defendant emergency physician should have
detained him against his wishes to leave to prevent harm.
The New York Court of Appeals held in a divided opinion
(5 to 2) that the emergency physician did not owe a duty to
the patient to confine the patient against his will, nor did
the emergency physician have a duty to use the mental
health statute to confine him as an immediate danger to
himself. This New York case was one in which the patient
presented voluntarily (ie, not in the custody of law
enforcement because of a determination of potential harm
to self or others), and it is not controlling in other states’
jurisdictions, in which the duty of care may require
protecting the intoxicated patient and others at risk.
Emergency physicians are advised to consult with their risk
managers about the best course of action in their
jurisdiction.

PRACTICAL CONSIDERATIONS

Resolution of a conflict between a provider, who wishes
to provide the best possible medical care, and the patient,
who knows his or her goals and values best, may require
trust, communication, and compromise.52 Enhancing the
patient-physician relationship and developing trust may
mitigate prevention of this conflict. Mitigating the conflict
may require negotiation and compromise to arrive at a
treatment plan that will optimally benefit the patient.

The appropriate management of a patient who wishes to
refuse medical care includes determination of decisionmaking
capacity; negotiating to encourage compliance; discharge
planning, including the best treatment alternative; and
documentation. One approach to the patient who leaves
against medical advice is the framework “assess, investigate,
mitigate, explain, and document.”””

DELIVERY OF INFORMATION

The physician has a duty to communicate diagnosis and
treatment options to the patient in understandable terms. It is
important that the treating provider give patients the necessary

information to allow their autonomous decisionmaking.
Relevant information includes that which is material to the
decision and should include the diagnosis, recommended
treatment, risks and benefits, expected outcome, and
reasonable alternatives, including doing nothing.”*

Manipulation or coercion of any type should be avoided.
Undue threats of poor outcome, abandonment, or anger
are not helpful to improving patient outcomes. A common
misconception is that insurance will not pay for visits in
which a patient left against medical advice.”” Not only is
this untrue but also quoting such misinformation may in
fact be a form of economic coercion.

ALTERNATIVE CARE PLANS

Patients may have a variety of reasons for choosing to
leave the ED against medical advice. Communication in
regard to the patient’s perspective and reasons for refusal of
treatment is essential to addressing their individual
concerns. The experience of illness and medical treatment
may be emotionally distressing for some patients. For some
patients, this may be a fear of the health care system or
diagnosis that can be resolved by enlisting other family
members or a trusted primary care physician into the
discussion. Patients may be responsible for the care of
children, ill or disabled family members, or pets and unable
to arrange acceptable alternative care. For some patients,
financial concerns may influence their decision. Patients
may not be able to afford the time away from employment
because of the risk of losing either their job or hourly
wages. Communication and shared decisionmaking are
important in addressing the patient’s individual concerns.

Often a reasonable course of action can be negotiated
with patients. For example, perhaps the patient is unwilling
to be hospitalized for symptoms of chest pain but urgent
outpatient cardiology follow-up can be arranged. In the
event that the patient still chooses to leave, every effort
should be made to provide him or her with appropriate
discharge instructions at an appropriate health education
level, including their current results, the recommended
course of care, follow-up care, and encouragement to
pursue further medical care or return to the ED. This may
also include providing appropriate prescriptions and
instructions.

DOCUMENTATION OF ESSENTIAL ELEMENTS
Documentation of an encounter in which a patient
refuses treatment should include several essential elements

(Figure 2).°°
One study demonstrated that documentation of
elements of refusal of treatment is often suboptimal. In this
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Assessment of decisional capacity

Delivery of information including the proposed
intervention and risks of refusal

Delivery of information including alternatives to the
proposed intervention

The patient’s understanding of risk and voluntary
decision

Discharge instructions, including follow-up care

Invitation to return for care at any time

Figure 2. Documentation of refusal of care.

study, minimal standards according to the Emergency
Medical Treatment and Labor Act, which applies to
unstable patients, were met in only 17 charts (4.1%).
Decisional capacity was documented in only 22% of
charts.”’

Proper documentation of leaving against medical advice
can confer medicolegal protection in 3 potential ways. It
can define termination of the legal duty to treat the patient,
create the defense of assumption of risk by the patient, and
create evidence of the patient’s refusal of treatment.”®

Many institutions use specific forms for discharges
against medical advice. There is no evidence that these
documents improve patient care or provide medicolegal
protection. In fact, they often do not demonstrate the
essential elements of refusal of treatment, including
meaningful communication.’” Although many of the forms
for leaving against medical advice state that the patient
waives his or her right to litigate for any of the injuries that
he or she may experience from the refusal of medical
treatment, courts may find this waiver invalid and a
violation of public policy. Although the form may not
confer legal protection, it may be entered as evidence that
there was an attempt by the emergency physician to
persuade the patient to accept treatment and inform the
patient of the risks of refusal, and it lists the names of
witnesses to this conversation. Thus, these forms may be
helpful for evidentiary reasons. However, such paperwork
may appear defensive or coercive, may contribute to an
antagonistic relationship, and may add to the distrust and
stigmatization dividing patient from physician.

Whether or not the patient is willing to sign a form
documenting leaving against medical advice, or even if the
physician chooses not to designate the discharge as against
medical advice, the physician should document the
information about risks disclosed to the patient, the
evaluation by the physician that the patient has the decisional
capacity, and the patient’s refusal, and should provide

instructions to the patient about medications and other
recommended treatment, and include in the instructions that
the patient is welcome to return at any time for treatment.
The documentation should also include any witnesses to the
conversation. The refusal by a patient to accept medical
treatment is a temporal one and does not restrict him or her
from returning to the ED for evaluation and treatment.®’
Although there have been concerns that if the physician offers
partial treatment that is not the standard of care, he or she
may be at risk for liability, partial treatment may be also

be evidence that the physician was willing to provide as
much treatment as the patient would allow.®'

CASE RESOLUTIONS

Case 1: “I Know My Rights!”

A 24-year-old man was brought ro the ED in police custody
Jor psychiatric evaluation. His mother called 911 because he
was hearing voices and threatening to shoot her. He reportedly
had a history of schizophrenia and had not been receiving
his medications. On arrival, he was attempting to leave the
ED. “Let me go! I know my rights!”

Recommended resolution. Assessment of decisional
capacity is essential before allowing the patient to refuse
medical treatment. This should be accomplished by
reassuring the patient that he or she can refuse medical
treatment if able to demonstrate decisional capacity. If the
physician is uncertain about decisional capacity, it is
reasonable to detain the patient to assess it. It may be
helpful to obtain consultation from a psychiatrist who
specializes in determining decisionmaking capacity in
patients with serious mental illness. Emergency psychiatric
consultation is warranted in cases in which the patient has
active delusions or active psychiatric illness. In some
instances, it might be necessary to involuntarily detain a
patient who lacks decisional capacity. If necessary, an
emergency court order might be requested.

Case 2: Intoxication

A 25-year-old woman presented to the ED with a forehead
laceration. She had fallen down a flight of stairs at home. She
appeared intoxicated and could not provide any additional
historical information because of altered mental status. She
demanded to leave the ED and attempted to walk out.

Recommended resolution. Alcohol intoxication is a
transient threat to decisional capacity. However, it is not
an absolute indicator of absent capacity. A clinical
assessment of capacity should be performed in each case
and documented. For example, laboratory alcohol
measurements often do not correlate with clinical
condition. A patient might have an elevated blood alcohol
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level but not appear clinically intoxicated, and can
ambulate without difficulty, perform tasks, and engage in a
discussion of risks, benefits, and alternatives. If capacity is
uncertain, a standardized assessment of it may be of
additional value. The relative complexity and severity of
risks of the medical decision should also be assessed. In this
case, assessment of potential head trauma is essential. If
significant trauma is ruled out and when the patient has
adequate decisional capacity, he or she may refuse sutures.
Other extenuating factors should also be considered,
including whether the patient has ingested other capacity-
altering substances such as recreational drugs or
prescription medications that might compound the effect

of alcohol on decisional capacity.

Case 3: Out-of-Hospital Refusal of Treatment

A 50-year-old man with insulin-dependent diabetes
mellitus presented with altered mental status. Relatives called
911 because of unresponsiveness. Out-of-hospital providers
obtained a fingerstick glucose reading of 35. He was treated
with intravenous D50 and became awake and alert. He then
refused transportation to the ED.

Recommended resolution. This is a case in which the
emergency physician can choose to either trust the out-of-
hospital providers to relay accurate information about the
patient’s decisionmaking capacity or assess it themselves
over the radio. Most of the time, these patients regain
normal sensorium after their hypoglycemic event and can
make a reasonable decision to refuse transport to the ED
after being informed of the risks and benefits. In this case, it
would be important for the emergency physician to
confirm that the patient has availability of monitoring and
is able to access 911 again if necessary.

Case 4: “I'll Be All Right”

A 45-year-old man presented “feeling sick.” He had a
history of end-stage renal disease and had missed dialysis for 1
week because of lack of transportation. Vital signs and pulse
oxygenation values were normal. Laboratory study results were
notable for potassium level of 7.4, blood urea nitrogen level
of 88, and creatinine level of 9.9. A chest radiograph showed
pulmonary congestion. After recommendation for hospital
admission and dialysis, the patient stated, “Let me go home.
L'l be all right.”

Recommended resolution. Assessment of decisional
capacity is imperative before allowing a patient to refuse
medical treatment. This case poses numerous threats to
capacity, including uremia, fluid overload, and
hyperkalemia. In addition, some patients with chronic
medical problems may experience depression or anxiety,

which are additional threats to capacity. Because of the
potentially life-threatening medical conditions, assessment
and documentation of decisional capacity are imperative.
Standardized tests or psychiatric consultation may be
helpful to determine capacity. Communication in regard
to the reasons for refusal of treatment is essential because
some patients with chronic medical problems may have
legitimate concerns that can be adequately addressed,
such as pain control, comfort, and communications.
Negotiations, including family communication, with the
patient’s permission, may be helpful. Additionally, it is
important in discussion with the patient to elicit whether
there are underlying motivations (eg, desire to care for a pet
at home) that are causing the patient to refuse treatment.
The emergency physician and patient might be able to
negotiate a plan that meets the patient’s goals and clinical
needs.

CONCLUSIONS

Informed consent is an important component of
emergency medical treatment and demonstrates respect for
a patient’s autonomous decision. Most ED patients can
provide informed consent for treatment on arrival.
Informed consent should also be obtained for medical
interventions that may entail significant risk. Some patients
may refuse emergency medical treatment at any time
during their evaluation and treatment (ie, informed refusal,
against medical advice, and leaving before evaluation).
When patients refuse emergency medical treatment,
providers should communicate with the patient about their
diagnosis, recommended treatment, risks, benefits, and
alternatives to the proposed intervention. Documentation
of the refusal of treatment should include an assessment of
patient capacity, delivery of information, and the patient’s
autonomous choice.
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